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~MUNICATI ( IHS C ~ i S S i W  
O F F n  OF 1 HE SECRLTAR' 

Re. Oral E r  furle ~~ Presentation - CC Dockct No. 02-33 

Dear Ms Dortch 

On Thursday, Augusl 14, 2003, Donna N Lampert and the uiidersigned, both ofLampert 
ti O'Connor, P C , on b e h a l r d A O L  Time Warner Inc , met with David Solomon, Chief, and 
Suzanne Tetreault, Associate Chiel., of the Enforcement Bureau regarding the above-referenced 
docket 

During the meeting, we stated that reclassification of wircline broadband 
tclccommunications SCTYICCS under Tille I could undermine the FCC's enforcement process and 
tha~  the lack of precedent could errectively eliminate enforcement, even assuming that Title I 
enlorcement is upheld i n  the face of almost certain legal challenge We urged the FCC to act so 
as to iiiinimizc Icgal and rcgulatory uncerlainty, which could diminish the deterrent effect of the 
enforcement process We providcd thc attached chart describing the current Cornpuler lnyuivy 
I-cquircmcnts and discussed the enforcement provisions of the attachcd proposal to streamline 
Title II regulation. We also discussed the importance ofmaintaming the Section 208 formal 
complaint process should the FCC transition to Title I jurisdiction 

Pursuant to Seclion 1.1206(b) orthe Commission's rules, two copies of this letter are 
bcing providcd to you for incltisioii in the public record of this docket Should you have any 
questions, please do not hesitatc to contact me 

i 

Attachments 
cc David Solomon 

S tizanne Tetreault 

3hW 

Li d a L  Kent 
Counsel for AOL Time Warner Inc 



PROPOSAL 1'0 STHFAI\II,INE TITLE I1 REGULATION 
OF BOC ADVANCED SERVICES 

TO PROMOTE DIVERSE INFORMATION SERVICES 

Proi)osed Tirle I1 ISP A c c e . ~  Rule: New Section 64.702(cl 

,$ 64 7021~)  Each Bell Operaliiig Conipuiiy (including any af$liale)(hereinafier "BOC'Y shall 
p i - o d e  a c , c e ~ ~  io if.> high-.p& nelworh- lo eiihunced and informalion service providers 
( " ISPs ' ]  in rhe following manner 

( I )  
Euch BOC .shall offer 10 all ISP5. vvhether ajliliated or rinajfiliared, all oj  11s high-speed 
i i c Iwr) i -~  ti-unsmission . w i ~ i c e ~ ,  and caprihilrlies on just'. reasonable and 
nondisci-iminutory iwie,s, twms, and condiliom Such userings shall he separate from 
an?. olhcr BOC serw('es. incliidiny enhanced or information .services 

(2) Trun.yuarericy 

ACL e ~ s  to Trunsmission Services and Caoubilifies 

(A) Wich revpcct to [he rules, terms andcondirions of [he necwork transmission 
service$ ond cupahililieb used by or made available lo any ISP, each BOC 
vhall 

File an interstate rarflwith the Commission descrihing 
.such rate.s. ierms. and conditions, or 
Posl on 11s publicly available Inlevnet websrle. in an 
accessible and easy 10 underslund formar. current and 
specijic, iiforination debcrihing such ram, lerms and 
condiliuns 

(I)  

( i i )  

(B) If n BOC wiers  into an individual contract wilh an ISPjor high-speed 
nelwork tmnsmi.csio11 servicc,:F and capabilrlies, [hen rhe BOC shall rarflor 
po.sr on it,$ p i i h l d y  uvciihble Jnlernet website, in an accessible and easy to 
iiiidei-blaiid formul, [he following iiiformalion 

(I) 
(11) 

( 1 1 1 )  

[he term (iidiidrng renewal oplion) of the contract, 
a dc'vcriplion of (he high-speed network transmission 
services arid capuhilities provided under eontracl, 
minimum volume commilmenls andprice for  each of the 
high-.speed network transmis3 ion servicer and capuhrlilies. 
as well as volirme discounth, and 
all oiher clas~ificatioiis. term.y or practices affeclrng the 
c.ontruct rate 

(119 

(C) Euch BOC shall provide advunce wi t t en  nolice lo all purchasing ISPs, 
rncludiwg nulice h,v email, oj any changes lo h e  vale& lerms, cind conditions 
(J/  any of the BOC',, high-speed nelwork transmusion .service.s and 

i.apuhiIi1;1, u.sed hy an ISP, snch writlen nolice .shall be no1 less rhan 120 days 
prior to the propo~ed  disconliniiuiice 

cnpahilmr. I n  ihe even! [he BOC seeks IO disconlmue any service or 

F \  P ~ K  ri P l u l  NTATION o r   EAR^ HLINK, MCI AND AOL TIME WARNER INc 
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(3) A C L  e.\.> IO New Tran.\niissian Service., and Capahilrries 

(A )  417 ISP muy r q i i e v l  in ivriting thur o BOCprovide access 10 new nerwork 
II'ansiiiissioii .serL'ice,c and c~upabiliries on jiisl,  rcasonahle and 
nondiscriri7ii7~~ror?,~~ roles, terms, and conduions 

(B) Where the ISP makes such a reasonable request. the BOC shall o& such 
acc'ess within 90 days. unless the Commission esrendy such rime where the 
ROC, upon pelirion, demonJlrateA good cause. 

(C) The BOC .shall have I5 days lo rapond in wrrririg to the reque.slrng ISP, and 
~ i i c h  response shull desct-ibe errher. 

(I)  

( i i )  

how [he BOC will offer the reque.yted acce.s.y wilhrn 90 
days o j rhe  request. or 
rhe specific hosi,r for rhe BOG'S po.sirion lhar rhe requesled 
ot.ccss is not technically Jiasihle or wononircally 
reasonable 

(4) 

trtinsmiA\Jion or leleLoi,imiiiiicalions coinponents or lines. switching and routing 
componenl.~. ordering ond operorions .support systems ("OSS'Y, signaling. and olher 
nelwork fwrrions or /C;otures 

K l i p  i n  LII Ituct one direclioii 

Delinilions F I J ~ ~ U Y ~ ~ J ~ S  ofthis subsection (c). 
"Transmissron stvvices and capabilities " shall include. withour Irmilarion. the BOC'.s 

" l l igh- .ped network" means a iiehwrh ojjering rransmission rales of more lhan 200 

PKJKJ.W~ Neir. Riile For Enforcemen1 o f lSP Access 61 737 

$1 717 ISP Complainls Regarding Rule Seclion 64 702(c) 

(a) Where a camplairil allegcc a violarron ojFCC Rule Secrron 64 702(c). rhefollowing 
oddirionul pincedures shall also applv 

( I )  In its Answer, the &findun[ shall Jlale clearly andprecrsely all informalton 
in i t v  pi)v,cc,>~iaii, including data cornpikitions (a , records ofOSS conJiguralion.s, 
ordering proi.es.res, dala on specific 0rdeF.s or maintenunce records. ere), and produce 
and serve on Compluinanr and the FCC all such infirmalion, including c o p m  of all 
coniract,c CJF arrangements for high-speed nelwork lransmzssion servrces and cupabrliries, 
that inn). be relevunr IO rhe alleged violation of FCC Rule ,464 702(c) 

(2) I f  [he BOC ha.v not niaintained records or olher data for  the Bureau lo 
rc ,solwfi i l~ the alleged violotion ofFCC Rule ,$ 64 702(c) or f i t  olherwrsefurls lo 
prodrice .such data ~n its Amwer, [hen there Thai1 be a rehuuablepresumplron in rhe case 
that [he Complainant has estahlished the alleged violation of FCC Rule J 64 702(c) 
cainpfuinaiii may reyue.,l by moiioti liled wiihii i  10 days uJev the BOC's Answer an 
ordcv thal siich a rebrulruhlc presumption ~ . Y I S I S  in rhe case, [he Bureau .shall issue an 
ordc,r- gvonl1ng or denjvng such motion within I 0  days uJer the time fiirfiling ofthe 
ROC'\ ~ p p o ~ i t i ~ i i  to  /he complainoni 'i m o m n  

EA I % K  I I PlCl~\l N T A T I O N  0 1  EARTHLINK, MCI A N D  AOL TlMr WARNtl< INC 
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(h) Aftev the 15-da,v respoiise period has elap~ed under FCC Rule ,$64 702(c)(3), the ISP 
IJlU.V$k a compkainl w lh  the FCC concerning the BOC’A complrance wzth zts “new servrce” 
oh1igatioii.r 

((9 Escepi i/ a complaiiii alleging a violatzon ofFCC Rule 35’ 64.702(c) IS accepted for  
IiiiJldllng on rhc Accelernted Docker. [he Cominission shall rsme a written order resolving 
(1111‘ con1,daiiit ullcging LI violation ofFCC Rule $ 64 702(c) wlthin 180 calendar day,y@om 
when S L K  h mmplaint i s  ucccptedlor filing 

EXPLANATION 

This rule is proposed to streanilinc rcgulation of the former Bell Operating Companies’ 

(“BOC‘s”’) ~ircl i i ic  broadband scrviccs under Title 11 of the Communications Act consistcnt 

with the public iiitcresl The propwed rule prcscnts a significant strcamlining ofthc various and 

soniclimes overlapping Titlc 11 Conpurer Inquiry obligations for broadband (advanccd and/or 

high-spccd) scrviccs that currently apply lo the BOCs, including all affiliated BOC providers of 

tcIc~omm~ii icat ion~ The proposal supplants thc currcnt Computer Inquiry obligations for BOC 

wirclinc broadband services, set forth in myriad FCC ordcrs and prcccdent, with a set of Title I1 

rulcs that arc dcrcgulatory, simplc, flcxiblc and enforceable and that establish clear access for 

information scrvicc provider5 (“TSPs”) to BOC advanced services and networks to enable lSPs to 

providc a divcrsity o f  coinpctitivc infomation services to the public. Further, to assure 

ciirorccmcnl of Lhcsc strcamliiicd access obligations, the proposal includes new procedures, i n  a 

iicw FCC Rule Section I 737, dcscribcd below, for handling ISP formal complaints against 

BOCs Uiidcr thc proposed streamlined Titlc I1 rulcs, ISP access to thc wireline broadband 

transinissioii components of Ihc BOC nctworks would providc the essential framework for a 

vibrant information scrvices markct that will, in lurn, lcad to a number of provcn consumer 

boiiclits, including robust pricc and scrvicc conipehhon among BOC-affiliated and unaffiliated 

ISPs, creating itinovalion, diversity and deniand for broadband scwices. 
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Undcr this approach, Ihc Commission could climinatc for wirclinc broadband services 

current FCC rulc sections 64 702(c) and (d) and thc particular rcquircmcnts set forth in  the 

Conipcrler Inyuity prcccdcnt, and adopt instead a simplified FCC rule section 64 702 (c)(1)-(4), 

x t t i n g  forth BOC Ti t le  I1 obligations in n simple, comprehensible and streamlined manner 

More specilically, lhc proposed rulcs would elminate for wireline broadband services a variety 

of spcc i f r  Co~~ip i r t~v~  M a n d  Cornpuler Uobligations, statcd in various FCC orders, including 

ccrtain Comparably Efficient lnlerconnection (“CET”) obligations, such as the nine CEI 

parameters. Open Network Architccturc (“ONA”) unbundling obligations; CEI proccdural 

obligations, huch as CEI plan niaintcnancc, reporting, and web-posting, ONA plan maintenance 

and prior FCC approval for O N A  plan changes, reporting/filing obligations such as the Annual 

ONA Report, Semi-Annual O N A  Report, Quarterly Nondiscrimination Report, and Annual 

Otticcr Affidavit, obligations to tar i f f  the Cornpuler 111 basic service elements (“BSEs”) and 

basic scrvicc access arrangcinciits (“BSAs”), and the current rulc section 64 702(c) regarding a 

Coni,~nriiv I /  hcparatc subsidiary 

1. YEW SECTION 64.702 (c) 

Proposed Title I 1  ISP Access Rule: New Section 64.702(c) (1) 

$ 64 702(c) 
fJl*(IVlde acce.ss io 1i.s high-.tpeed nelwork 10 enhanced and informalion Service providers 
(“ISPY ‘1 in thc fidlow~ng munner 

ISPA. wherhei- offilialed or unajfillatrd, ull of Its hrgh-speed nelwork lransmzsslon services and 
ciipuhllilles on ju.sl.  r.eamntrhle and nondlbcrimlnatury rales, lerms, and condrlrons Such 
offe~riig\  hull he scparate from an). orher BOC services, rncludrng enhancedor lnformalzon 

Each Bell Operarrng Company (Including any affiliate)(hereznaJkr “BOC’Y shall 

(1) Access IO Trtmtmrssion Sewicet arid Cawrhrlllies Each BOC shall oflev lo all 

srrvlce.\ 

Explanation of 6 64.702(c)(l): 

Thc proposed Title I1 rulc i s  intended to take a broad and “bright-line” approach for all 

ISI’s ro h a w  acccss lo Ihc same functionahtics o f  the BOC wireline broadband networks. 

EA PAllTl PRf3FNTATiON 01. EARTHLINK. MCI i \hU AOL TIMI. WARNFR I N C  
CCD~)~KETNOS0~-33,9S-20.98-10 
APKlL 30,2003 
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including installatioil and maintenance of such functionality, whether used by unaffiliated or 

affilialcd ISPs The relevanl detinitions in ncw 4 64 702(c)(4) make clear that associated 

function!, for ordcring, repairing andor signaling continue to be a key component for 

conipctition among ISPs and for rapid deployment to the public, and thus the proposed rule 

ensures opcnncss ofthc BOC nctwork, a5 well as associated functions, systems and databases 

Building on the core Title TT obligalions of Scctions 201(b) and 202(a) of the 

Comiiiunications Acl barring dixriininatory and unreasonable practices, this rule would ensure 

that the BOCs provide ISPs with acccss thal is not only reasonable, but that is also equal and 

nondiscriminatory with the treatment and acccss the BOC provides to its own ISP operations and 

to other lSPs for broadband services Thus, Tor example, if a BOC-affiliated or preferred ISP has 

access to electronic OSS, databases, or other systems, then the BOC must ensure that competing 

lSPs have substantially equivalent acccss Further, consistent with nondiscrimination, I f  BOCs 

collocate information servicc equipment of  affiliated or preferred ISPs, the BOCs would impute 

reasonable transporl costs iii a manner similar to minim~zatioi~ oftransport precedent. In 

general, the FCC’s Title I1 precedent, including information sewices precedent, would inform 

the Commission’s interpretation and cnrorccnicnt of the new rule. In this way, all ISPs will have 

inaxinium opportunity to compcte aiid maximum incentive to crcate high quality, low price and 

valuable scrviccs Tor coiisunicrs 

As the BOCs introduce iicw broadband scrviccs, they must also reasonably offer acccss 

to competing ISPs and continue LO orfer services relied upon by ISPs and their customers. ISPs, 

for cxainplc, have deployed substantial high-speed information services to the p u b l ~  relying 

upon a dedicakd and reliable coniicctioii for the customcr, and i t  would be unreasonable, and a 

r d c  violation, for thc BOC to discontinue or degradc such scrviccs 

EX PARTt  P I IL~LNTATION OF EARTHLINK, MCI AND AOL T l h l k  W A R N ~ R  I N C  
CC DOCKITNOS 0?-33.95-20,9X- I O  
ArKi i  30.2003 
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Proposed Transparency Requirement: New Section 64.702 (c) (2) 

(2) TrnwDarencv 
64) Wlth re,,pect lo the  rutex lerins and conditrons ofthe network transmission 

\ervice.\ tirid c.tipabi1itie.s used by or made avarlahle 10 any ISP, each BOC 
Fhall 

File an inkrs lu le  tarlff with the Commission describing 
.such ruks .  terms, and conditions, or 
Post on i~spuhlicly available Inlevnet websile. in an 
ucce.rsible und easy 10 understandformal, current und 
.~peciJic infor.inatron describing such rates, term5 and 
coildlllons 

( i j  

( i d  

(B) I f  a BOC twlei:r into on indivrdual conlracl with an ISP for high-speed 
network transmission .scrvrces and capabililies, then the BOC shall tarlfjor 
p o . r ~  on i t \  publicly uvuiloble Inlernel websrte, in an accessrble and easy to 
undcrstutid fi)rmat, [he jdlobvitig Information 

(1) 

(11) 

( i i i )  

the term (including renewul option) of the conlract. 
u dexrrplion ojthe high-speed network tran.rmission 
senwes and capubilitiesprovided under contract, 
miniinurn volume commilmenls and price for each of Ihe 
higii-speed network traiismi.Ys ion services and capabilities. 
as well as volume discount.F, and 
all other dassrjiculions, lerms or practices uffeclrng the 
conti-act rate 

(iv) 

(C) Each BOC shall pwvitle advunce wrillen notice to all purchasrng ISPs. 
inciudrng tiottce by email. of any changes to the rules. terms. and condrtrons 
of any ofthe BOC’s high-speed nelwork traiismisJton services and 
capabilitieA 
capability used by un ISP, such written notice shall be not less than 120 days 
prior 10 the propo.\ed disconlitiuunc-e 

In die event the BOC seeks to discontinue any service or 

Explanation of 6 64.7OXcM2): 

This subsection of the proposed nile would streaml~nc for wlreline broadband services the 

Computer II and Compurer 111 requirements that BOCs tarlff (with the Commission and/or state 

rcgulatory agencies) the elements of the broadband sewtees and lnstead proposes an alternative 

approacli to transparcncy At the sanie time, BOC!, would st111 be required to provide service to 

Ish, includiiig affiliated ISPs, on rates, lcrnis and conditions that arc transparent and publicly 

a\ailable for a l l  ISP customers and coinpcltlors This rule does not restrict the BOC’s ablllty to 

E X  1’211 I I P i<L5tVTATiON Ob E,lRTl lLINK, MCI AND A 0 1 ,  T i ~ t  WARNCR IN( 
cc U O ~ K I T N ~ ~ O ~ - ~ ~ , Y ~ - ~ O , ~ X - I O  
A I ’K IL~O,  2003 
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c5tablish broadband rates or terms that arc novcl or tailorcd to thc nccds of specific classcs ofISP 

cuhtoiiicrh, such as low-voIumc or high-volume arrangements. 

Undcr die proposal, the BOC may choose whether to use cxisting FCC tariffing proccsscs 

Tor DOC wirclinc broadband scrviccs or to web pod rates, tcrnis, and conditions, similar to thc 

\hay thal  FCC mlcs rcquirc nondominanl intcrcxchangc carricrs to webpost thcir rates, terms and 

 condition^ Ser47  C F R $ 42 I O  Tlic rulc also makes clear i n  subsection 64 702(c)(2)(B) that 

in the event thc BOC ciitcrs into an individual case basis contract with any ISP for high-speed 

network transmiss~oii scrviccs and capabilities, i t  must continue to make public thc basic 

parametcrs of such contract, consistcnt with rcquircments governing contract tariffs today See 

47 C F R 

custonicrs will cnsurc that lSPs arc provided advance inrotmation should the BOC intend to 

makc changes to thc srvices  upon which the lSPs and their customers rcly. In addition, given 

that lSPs havc dcploycd significant high-spccd information services to the public relying upon 

BOC scrvices and capabilitics, this rule would requirc 120 days notice for discontinuance, to 

allow the ISP to lransition rcasoiiably to a new servicc or to requcst continuation ofthe servicc 

pursuant to subsection 64 70?(c)(3) 

61 5 5 ( c )  Thc rcquircment of prior notice in subsection 64 702(c)(2) to existing ISP 

By 11s opcration, the rulc would rcquire thc BOC to meet all o f  its safeguard obligations, 

i n  the casc o f  a rulc violation, the Commission would havc authority to order any cquitablc or 

compensatory relict’, as it dccms appropriate to remedy the matter. 

Proposed New Capahilities Requirement: New Section 64.7ONc) (3) 

(3)  Acce.sss fo New Trutwmi.c.sii~,n Servites and Cupahilrlres 

( A )  At1 ISP nzoy i-eqzresl in wrrtrng that a BOCprovide access io new nelwork 
/r~ins tn i .c .c io~~ s e r w e s  und capabilrlres on jusl,  reasonable and 
~iur~d~serini~ntitory rules. terms, trnd condriions 



(B) Where the ISP makes siuh a reasonable request, rhe BOC shall offer such 
ai’cess wilhiii 90 du,vc.. i i n h  the Commi.ssion exrends such rime where [he 
BOC. upon petition. demonstram good cause 

(C) The BOC shall have 15 days to respond in writing 20 Ihe requesting ISP. and 
.such re.spon.re shall describe either 

h im the BOC will oJer rhe requested acce.s.7 within 90 days of the 
vcl]ur\l. or 

the .vpecl/ic busis for  the BOC’s position [hat the reyueb\led acce,m 
I.) nor lechnicul[4. feasihle or economically reasonable 

(I) 

(11) 

Exdanation o f  6 64.702(~)(3): 

To promote Cull and robust wirclinc broadband information services competition, with its 

provcn and clear conhurner welfare bcnctits, the proposed l u l c  cnsures that as ncw services, 

cdpabilities and functionalitics emerge, consistcnt with Lhc cvolution of technology and network 

dcsign. lSPs have continuing acccss so tha t  they can provide innovative broadband information 

\crvices to thcir customers Thc mlc would also cnablc ISPs to continue using scrvices that thc 

BOCs may x e k  to discontinuc Tor their own lSPs by rcqucsting such access as a “new” service. 

Oncc thc BOC providcs a scrvice pursuant to this subscction, that scrvice would be offcred 

pursuant to the terms oC subsections 64 702(c)( I )  and (2), rcquiring just, reasonablc and 

nondiscriniinatory ratcs, terms and conditions and transparcncy, to allow all ISPs to avail 

thcmselvcs of thc offering 

Thc proposed rulc would eliminate for wireline broadband services thc sometimes 

complex and cumbcrsomc O N A  proccs,, which includes ONA plans, ONA plan amendments, 

the Annual and Semi-Annual ONA Rcporl, and similar spccific requircments that arc rclated to 

thcse obligations Thc proposed rule would also eliminate for wirelrnc broadband servlccs ONA 

rcpoi ling and other ONA safcguards and, instead, rcquire a simple process for service requests, 

with Inarkctplace negotiations and cnforccablc ISP rights of acccss. 
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Tllc ability of unaffiliated lSPs to iiitroducc new information services depends on thcir 

ah i l l ty  to obtain access arrangements that are otherwise not in use spccifically by the BOC ISP 

Whilc this was a central tciict ofthc ONA proccss, the proposed rule greatly simplifics for 

wi1c1111c broadband services the former proccss and regulatory framework Third Computer 

fnquirv, Report and Order, I04 F C C 2d 958, 1064-66 (1986) Thus, ONA plans, amendments, 

rcporling and record keeping arc not the focus orthe new approach Ifan ISP makes a legitimate 

rcqucst for a ncw wireline broadband wrvice or capability, however, then i t  is vitally important 

for the BOC to offer such acccs5 i n  a n  expcditious maimer, since otherwise new broadband 

information scrviccs w i l l  not reach the market and, equally important, the BOC ISP could 

strategically l imit or dclay its use of services or capabilities to prevent competitive new 

broadband scrviccs from reaching consumers Under this rule, the BOC would he requircd to 

rcspnnd to ISP requests for new wirclinc broadband service transmission serviccs and 

capabilitics wilh reasonable rates and tcrnis orservicc Thc right to request and, if necessary, 

follow up wilh an ciiforcemcnt action would establish a niinimum ofregulation and an 

enforceable right for the introduction of crcativc new information scrvlces to the American 

public 

Proposed Definitions: New Section 64.702(c) (4) 

(4) Definillons For p u y ~ s e ~  01 lh is whsectron (c) 
"Tranwr.rsion .swvices and capabr1itre.r" shall include, wilhout lrmitalion, the BOC's 

/nmc.mi.ssiun or ielec.ommun1cutir~17c. components or lines, switching and routzng components, 
orclevriig and ol~rra~ioris .c.uppur~ .~j.rternr (''OSS'?. .rignafrng, and other nehvork functions UY 
Jc~itiires 

Klips in a/ leu.$/ one direction 

Explanation o f  6 64.702(~)(4): 

"Hrgh-speed network " nwms a network olfering irunsmissron rates of more than 200 

Thc dcfinitions of the proposed rulc arc dcsigncd to encompass for wireline broadband 

nffcrings the  type or runct1o11al1t1e~, services and capabilities referenced throughout the 

E u  P A K I L  PKLSLNTATION i l k  EARTIILINK, h K I  A ~ O  ,401. TIME W A R N E R  INC 
CY' D ~ C K L T N O S  02-33.95-20,98-10 
AIV ILW,?OP 
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C’0mpii(ev I n q z i i ~  procccdings. includiiig fuiiclionality necessary for lSPs to providc broadband- 

bascd scrviccb lo consumers u c h  as OSS and similar capabilities. The definitions are premised 

on ihc principle I l ia1 access is only viablc if it can bc uscd cfflcicntly The definition of “high- 

speed nelwork’ tracks the definition prcviously adopted by the FCC See Inquiry Concerning 

lhc Dt~ployncnt of Advanced Telecommiinicatioiis Capabrlilies, Third Report, 11 FCC Rcd. 

2844, 

‘high-speed’ to describe services with ovcr 200 kpbs capability i n  at least one direction”) 

11. NEW SECTION ~ . ~ ~ ~ - E N F O R C E \ I E N T  

Proposed New Rule For Enforcement of ISP Access Rule - 6 1.737 

9.1 737 ISP Compluirit,s Regarding Rnlc Section 64 702(c) 

addi!ionul proceduws shall ulso a p p l ~  

7 (2002) (As it ha& done in prior rcports on advanccd services, FCC adopts “the term 

(a) Whcw u coniplaint alleges a violation o/FCC Rule Section 64 702(c), the following 

(1) In it.$ .In.vwcx the Defendant Ahall state clearly andprec idy  al l  
injiirma~ion in i/s po.wev\ion. inclndiiig data compilatzons (including records of OSS 
configurations. orderproces.seA, da/u on specrjic orders or main!enance record~s, high- 
.,peed network traiwnission s e n ~ e . !  und capabi1irie.c deployment, etc ), and produce and 
,~ervc on Coniplainuiit and the FCC all szicli information. ~ncliiding copies of all 
coiitract~ o i ,  urrungeinents for liigli-.specd network [ransmission services and capabilities, 
thu! niay he relcvanl IO Ihe alleged violation o/ FCC Rule ,$ 64 702(c) 

i-esolw fu14. die alleged vtulurioii o,f FCC Rule ,$64 702(c) or i f  iI olherwtse fails to 
proclucc such data in 11,s Aiisn.er, Iheii lhere shall he a rebuttable presumption in the case 
thal the Complainant hus established [he alleged violation of FCC Rule .$ 64 702(c) 
Complainant ma-v request bji inolioiifiled wilhin 10 days ufier the BOC’s AnJwer an 
order thut .~ i ich a rebuttuhlepresump!ion exisls in the case. rhe Bureau Thai1 issue an 
order gran~ing or deiiyiiig such motion wilhin I O  days afier [he time forfiling of the 
BOC ‘A oppo.stlton lo [he compfainairl ‘k ino/~on 

(h) AJler Ihe 15-day i-eApome period ha.s elapsed under FCC Rule $64 702(c)(3). the 1st‘ 

(2) if [he BOC has not mumtaiiied records or other data for  Ihe Bureau to 

may file u complaint with ihe FCC concerning rhe BOC’s compliance with its “new service” 

64.702(c) is accepted for  
I~tiridling on [he kcelerared Docker, [he Commi.ssion .,hall issue u wriuen order reAolving any 
coinplciinl ullcgmg a violation 01 FCC Rule .B 64 702(c) within 180 calendar days fiom when 
buth  compluinl I.) acccpted for filing 

ohllgullons 

(c) E r w p  If. compluint alleging a i~iolnlion (flFCC Rule 



Explanation o f 6  1.737: 

Thc proposed rulc would facil i tatc significant streamlining of thc various Tit le 11 

Cwnpirler I /  and Cornpuler / / I  obligations, as cxplaincd above, by providing lSPs wi th  cffcctive 

cnrorcenient in complaint actions when significant BOC misconduct has occurred. As a Title II- 

bascd rulc. Section 208 and cxistiiig FCC and judicial precedent would remain rclcvant to 

dclerniiiie what is just, rcusonable and/or nondiscriminatory undcr the Communications Ac t  

Thc proposed rule reflccts thc fact  that due to ISP reliance upon the BOCs, the BOC 

controls much of the information relevant to a fa i r  and accurate determination o f  whethcr a rule 

violation has occurred I t  is the DOC that controls thc OSS systems, maintenancc records, 

conligurations of,ystems, and acccss to the transmission components and capabilities, as wel l  as 

the ability to modify lhosc things Tor i t s  bcnclit Typically, thc ISP does not have access to this 

information, especially in cases whcre discriminatory practices are alleged T o  address this 

disparity, various Compu/ev /nquwy obligations imposed several reporting and certification 

cibligatrons to cnsurc nondiscrimination and transparency by the BOC The proposed 

dcrcgulatory approach, however, climinates for wireline broadband services BOC reporting and 

siniilar obligations Instcad, to ensure thc effective administration ofjustice, the protection of the 

public interest, and to avoid the potcntial Tor prc-litigation evidence destruction, the BOC i s  held 

rcsponsiblc for producing al l  necessary information to rcsolve any complaints that may arise If 

(he BOC cannot do so or has choscn rccord maintenance or rctention systems that arc inadcquate 

for thc Commission to rcsolve thc disputc, then thc burdcn i s  placcd properly on the BOC to 

dcmonslrato that no rule violation has occurrcd This l imited shift of burdcn is consistent with 

FCC and judicial precedent in cases whcrc thc dcfcndant has failed to produce evidencc within 

i t s  cxc lu~ ivc  acccss or control that i s  iicccssary for adjudication o f  the dispute. FCC rules and 



prcccdznt arc wholly consislent with this approach Cf 47 C F.R 3 64 1150(d) See also, In ihe 

Motto. o/ ~t/orldCoili. Inc , m, DA 02-2569 (re1 Oct 8, 2002), In h e  Muller of 

Inlplemei~lurion of [he Telecommuiiiculion.(. Acl i f l 9 9 6 ,  Amendmenl of Rules Governing 

Procedures to Be Fol/owed When Formul Compluinls Are Filed Aguins f Common Carriers, 

Rcoort and Ordcr, 12 FCC Kcd 22497,1278 ( I  997), In re Compkumr o f L  Douglu.5 Wilder and 

Morshrill Colrmun Agninsf Sfritioii WRIC-TV Pelersbrirg. Virginia, Further Discovew Order, 12 

FCC Rcd 4 I 1 I ,  727 ( 1  997) Indccd, Part 42 of [he Commission’s rulcs requiring carriers to 

rctaiii certaiii records, 47 C F R 5 42 I el sey , “was established to ensure the availability of 

carrier records nccdcd by this Commission to meet its regulatory obligations ” In the Muuerof 

Rrv/,ion o/ Pui-l42, Report and Order, 60 R R 2d (P&F) 1529, l  2 (1986) 

In addition, bccausc cxpcricncc has shown that cnforccmcnt delay can effectively become 

a dcnial of acccss in the rapidly moving broadband information services arena, the rule would 

require resoltition of  complaints within I X0 days For the same reasons, i t  is assumed that the 

hiforccincnt Burcau would makc morc frcqucnt usc of the accelerated docket process to resolve 

c a m  of cnforccmcnt of thc ISP acccss rule 



The followins chart describes current, significant C’oniputer Inquiry requirements, both procedural and substantive, designed to 
promote information services competition as set forth i n  the FCC’s rules, policy and precedent. Each reqiiirement and a detailcd 
description is set forth, citations are abbreviated for ease of reference although requirements have becn discussed and enumerated i n  

many different FCC orders and court decisions spanning decades 

While grounded in Title I1 pnnciples that have successfully fostered infomiation services competition, Coriiputev Inyul ty  precedent 
has presented a challenge in interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in 
interpreting the requirements, and court remands have contributed to uncertainty and confusion regarding the requirements and have 
sometimes created difficulties for the FCC and Information Service Providers (“ISPs”) in administration and enforcement 

separately from information service 

(2001 ) , 47  CFR 5 64 702 
77 FCC 2d 384,475 (198O), 16 FCC Rcd 7418,139 

I. COMPUTER IIStructural Separation Requirements (Applicable to facilities-based common carners also offering 
information services) 

. 
m 

. 

Basic Requirement 1 Description 
1. Transmission service must be offered 1. Facilities-based common carners must offer to competitive LSPs underlying 

2. For BOCs, as dominant carners, the 
separate transmission service must be 
offered via tariff 

77FCC2d384,475(1980) ,  16FCCRcd7418,71 
42-44 (2001) 

transmission capacity on the same terms and conditions as to affiliated ISPs 
Transport separated from content, no content control 
Requirement is grounded in Title 11, Section 202; FCC’s resale requirements also 
mandate that wireline common c a n e r s  provide telecommunications services to 
competitors (60 FCC 2d261(1976). 83 FCC 2d 167 (1980)) 
Common carriers may provide infonnation services through a separate corporate 
entity 
While BOCs can market telecommunications services with enhanced (infomation) 
services, the telecommunications service component must be offered separately to 
competitive ISPs 
Terms must be tanffed and non-discriminatory as between affiliated and 
competitive ISPs 
Terms of service are Subject to pre-effective regulatory review, tncludtng pricing, 
other terms of service 

EX PARTE PKkSCNTA rtON or EARTHLMK, MCI AND AOLTIM~WARNCR, CC DOCKEl NOS 02-33,95-20,98-10 AIWI 30,2003 



S m m y  OF FCC COMPL~~ER INQUIRY REQUIREMENTS 
1’4(,1 2 

Description 
1 The BOC must make available standardized hardwardsortware interfaces to 

support transmission, switching and signaling functions identical to thosc uscd by 1 

Ensures competitive TSPs know what interfaces are necessary to connect to the 
BOC network 
The BOC must offer basic transmission service separately from the information 
service under tariff ( 1  e , same as Conipuer If rulc above) 
Also, basic service features of transmission service used by carrier’s ISP must be 
also be offered separately and pursuant to tanff 
Ensures that an ISP can purchase the underlying telecommunications services 

I 
the BOCs’ ISPs i 

1 

1 

1 

11. COMPUTER IIIComparablv Efficient Interconnection (“CEI”) Eaual Access Requirements (Applicable to the BOCs) 

Basic Requirement 
I Interface functionality 

104 FCC 2d 958, IO39 (1986). 14 FCC Rcd 
4289 4298 (1999) 

l Unbundling of basic services 

104 FCC 2d 958, 1036, 1040 (1986). 14 FCC Rcd 
4289,4298 (1999) 

3 Resale of basic services 

104 FCC 2d 958, 1040(1986), 14 FCC Rcd 4289, 
4298 (1999) 

1. Technical characteristics 

104 FCC 2d 958, 1036, 1041 (1986), 14 FCC Rcd 
4289,4298 (1999) 

5 .  Installation, malntenance and repair 

104 FCC 2d 958, 1041 (1986). 14 FCC Rcd 4289, 
4298 ( 1  999) 

9 

1 

Same as Computer fl rule 
Designed to prevent improper cost-shifting and anticompetitive pncing in 

unregulated markets as well as that BOC and non-BOC lSPs pay the same amounts 
for the underlyng BOC telecommunications services 

Technical charactenstics (including bandwidth, bit rates, bit error rates, delay 
distortions and reliability issues such as mean time between failures, etc.) of 
transmission service must be equal for all ISPs 
Ensures that competitive ISPs receive telecommunications services equal In quality 
to those which the BOCs’ customers receive 

Time penods for installatlon, maintenance and repair carrier’s ISP and other ISPs 
must be the same 
Ensures that competitive ISPs can offer their customers support services equal in 

quality as BOC customers receive 

1 

9 

9 

1 

E X P A R T E P I I F ~ M T A ~ I I O N  OFEARTHLMK, MCT A N D  A O L T I M ~ W A R N C R ,  CC DOCKETMI  02-33,95-20,98-10 APRIL  30, 2003 



SUMMARY OF FCC COMPWER INQUIRY REQUIREMEWS 
P4<,I  5 

.~ ______ _ _ _ _ _ _ . ~ ~ ~  
lasic Requirement 
8 .  End- user access 

104 FCC 2d 958,1041 (1986), 14 FCC 
4289,4298 (1999) 

Rcd 

’. CET availability 

104FCC2d 958, 1041 (1986), 14 FCCRcd4289, 
4299(1999) 

;. Minimization of transport costs 

104 FCC 2d 958. 1036, 1042 (1986), 14 FCC Rcd 
4289,4299 (1999) 

1. Recipients of CEI; Availability to All 
Interested l S P s  

104 FCC 2d 958,  1042 (1986), 14 FCC Rcd 4289, 
4299 (1999) 

._ - . 

Description --J 
End -users olcoinpeting lSPs can use same basic services and features as are I 
available to end users of carrier’s TSP, including equal opportuintics to access basic 
facilities through denved channels, abbreviated dialing or signaling to access 
enhanced features, etc. 
Ensures that coinpetitive TSPs‘ custoiners will have the same access as BOC 
customers to special network features offered in conjunction with infomiation 
services 

The BOC CEI offering must be fully operational and available to competing ISPs 
on the day that camer’s TSP uses it, and carrier must offer CEI services prior to 
that date for purposes of ISP testing and resolution of problems, allowing 
opportunity to develop, test and resolve any technical issues 
Ensures that non-BOC ISP is not put at a competitive disadvantage by a BOC 
initiating service before the BOC makes interconnection available to the 
competitive 1SP 

Carriers must make “good faith” and nondiscriminatory erforts to minimize the 
ISP’s costs of transport between camer and ISP offices, including demonstrating 
what steps they will take to reduce transport costs for competitors 
Ensures that BOCs cannot require competitive lSPs to purchase unnecessarily 
expensive methods of interconnection with the BOC 

9 

. Camers may not restrict the availability of CEI services to any class of customers 
or competitors 
Ensures that BOCs do not engage in anticompetitive teaming with one competitive 
ISP and against others 

1 

EXPARTEPRLSEN I A ~ ~ ~ O N O ~ E A R T H L ~ K ,  MCI ANDAOLT lMFWARNFR,  CCDOCKETNOS 02-33,95-20,98-IO A P R ~ L  30, 2003 



SUMMARY OF FCC COMPUTER INQUIRY REQUIREMENTS 
P4( ,1  4 

111 COMPUTER IZZCEI Procedural Requirements (Applicable to the BOCs) 

Basic Requirement 1 Description ~ 

1.  Web Posting oTCE[ plans 1. Provides written explanation of compl~ancc with CET and the telecommuiiications I 
14 FCC Rcd 4289,4293 (1999) 

services used by BOC-affiliated ISPs; provides infomation to competitive ISPs 
regarding their interconnection rights, options and methods 
Single document aids utility of information and provides benefits over reliance 
solely on tariffs 

j 
I 

1 

1V. COMPUTER fZf Open Network Architecture (“ONA”) Requirements (Applicable to the BOCs) 

:asic Requirement 
BOC must unbundle elemcnts of its 
network, regardless of whether used by Its 
affiliated ISP, in an ONA Plan 

104 FCC 2d 958, 1064, 1065-1066 (1986). 2 FCC 
Rcd 3035 (1987), 3 FCC Rcd 1150 (1988), 4 FCC 
Rcd l(1988) 

BOC must offer ONA elements (Basic 
Service Elements (“BSEs”), Basic Serving 
Arrangements (“BSAs”), Complementary 
Network Services (“CNSs”), Ancillary 
Network Services (“ANSs”)) under tariff 
and camer ISP can only purchase elements 
under tanff 

104 FCC 2d 958, 1064 (1986), 2 FCC Rcd 3035 
(1987), 3 FCC Rcd  I I50 (l988), 4 FCCRcd I 
(1988), 5 FCC R c d  3084,3087 (1990) 

Description 
1 

1 

Offers ISPs access to parts of BOC network that would be otherwise unavailable. 
ONA plans are designed to offer flexible approach that can ensure services can be 
deployed as circumstances change 
ONA features should also include OSS, and other features that are either used by 
the carrier’s TSP or would be useful to lSPs 
ONA is “technology-neutral” policy not prescription of a particular network 
arch i tect ure 

Requires BOC to offer ONA services on “equal access” and nondiscnminatory 
basis and subject to regulatory (federal or state) junsdiction and review 
BSAs are fundamental tanffed switching and transport services that allow ISPs to 
communicate with their end-user customers through the BOC network 
BSEs are optional unbundled features that an TSP may require or find useful, also 
defined as building blocks ISPs need to provide service 
CNS are optional unbundled basic service features that an end-user may obtain 
from a carrier to access or receive an enhanced service 
ANSs are other features that BOCs may claim are outside of ONA but that are 
useful to ISPs 
OSS capabilities (service order entry and status, trouble reporting and status, 
diagnostics, monitonng, testing, network configuration and traffic data collection) 
should be classified as ONA services 

1 

1 

1 

9 

9 

9 

9 

9 

EX PARTEPKFSFNTA-r ION OF EARTHLINK, MCl ANDAOLTIME WARNER, cc D O C U T N O S  02-33,95-20,98-10 APRIL 30,2003 



S m M Y  OF FCC COMPUTER INQUIRY REQUIREMENTS 
PZOl i 

- 
Basic Requirement 
3 BOC must have procedures for 

iiondi scri m i natory installati on and 
maintenance of ONA services, including 
oss 
104 FCC 2d 958, 1066 (1986), 6 FCC Rcd 7646, 
7667 ( l99 l ) ,  I I FCCRcd 1388,1398-1399, 1427- 
1428 (1995), 13 FCC Rcd 6040, 6099 (1998) 

1 ~~~~~~~~~~~~ 
~~~ . 

Description 
1 BOC must have procedures to ensure thal installation and maintenance of O N A  

services is nondiscriminatory, requests (including trouble tickcts) are taken on 
first-come- first-served basis, and that standard intervals for routine installations 
are made public 
If required, letters o f  authonzation prior to initiation of CNS service niay not be 
discriminatory 
Resale restnctions may not be discriminatory 
OSS may not be discnrninatory and BOCs must discuss their ability to offer such 
services in the future 

i 

= 

. 
1 

V COMPUTER ZZZ ONA Procedural Requirements (Applicable to the BOCs) 

Basic Requirement 
1. BOC must file and maintain ONA plan at 

FCC 

104 FCC 2d 958, 1064,1067 (1986) 
2. BOC must provide 90-day notice and 

obtain FCC approval pnor to ONA plan 
amendment 

104FCC2d958,  1068(1986), 13FCCRcd6040, 

3 .  BOCs must specify procedures for ISPs to 
request and receive new ONA services 
(120-day process), BOCs must honor ISP 
requests for NIIF  technical assistance to 
evaluate feasibility of new ONA service 

hnxh (1998) 

104FCCZd958,  1066(1986),4FCCRcd 1,7397 
(1988). 5 FCC Rcd  3084,3091 (1990), 6 FCC Rcd 
7646,7654 (1991), 13 FCCRcd 6040,7183-84 
(1998) 

~~ ~ 

sescription 
Requires regulatory review and approval of BOC proposed ONA plan in order to 
relieve BOC of requirement to file a CEI Plan for each enhanced service that ~t 
offers 

The 90-day time penod is necessary to permit lSPs to develop new offerings on a 
competitive basis since without the CEI Plan, ISPs will not have specific notice 
that a carrier is offenng a new enhanced service. 

BOCs must provide new elements to ISPs if ISP can show (1)  market demand, (2) 
technical and cost feasibility, and ( 3 )  utility to ISPs The BOC must describe in 
detail the cnteria that it will use in determining when an ISP inquiry constitutes a 
complete request for a new ONA service and provide an evaluation of whether it 

will provide the service or the specific reasons for not offenng a given service. If 
an ISP finds the BOC response unsatisfactory, i t  may seek redress from the FCC 
by filing a petition for declaratory ruling. 

APRII.30, 2003 EX P A R T E P W ~ ~ N T A T I O N  OFEARTHLINK. MCI A N D  AOLTIME W A R N t R ,  CC DOCKETNOS 02-33,95-20,98-10 



lasic Requirement 
BOCs required to file annual ONA report 

6 FCC Kcd 7646,7649-7650 (IY91) 

. BOCs required to provide Semi-Annual 
ONA report 

6 FCC Rcd 7646, 7650 (1991) 

1 BOCs required to file Quarterly 
Nondiscnmination Reports 

104 FCC 2d 958, 1055-1056, 1066 (1986) 

'. BOCs required to tile an Annual affidavit 

3FCCRcd1150,  1161,n 154(1998) 

I 
i bescription 

Report should contain deployment schedules for ONA for ONA services and 
disposition of new ONA service requcsts and requests previously deemed 
technologically infeasible; SS7, Intelligent Network (IN), and ISDN deployment 
information; new ONA services available via SS7, IN and ISDN; progress at NTIF 
on long-term uniformity issues, progress on providing ISPs with BNA, calling 
number ID and call detail services; progress on developing OSS and 1SP access to 

I 
I OSS, list of BSEs used by BOC's ISP, unbundling of new technologies ~ 

I Report should contain: consolidated matnx of ONA services in federal and state 
tariffs, ONA Services User Guide, updated information on 118 categories of 
network capabilities requested by lSPs and how they were addressed, wire center 
deployment information 

I Report compares timeliness of installation and maintenance o f  categones of ONA 
services to BOC ISP with that of a sampling of all customers Report must include 
total orders, total and percent due date missed, and average intervals. 

1 If BOC affidavit demonstrates that it lacks ability to discriminate In installation or 
maintenance, then i t  may file Quarterly Nondiscrimination Report 

E X P A K T L P K E S E N T A T I O N  Ob EARTHLINK, MCl AND AOLTIME WARNER, C c  DOCUTNOS 02-33,95-20,98-10 APRIL 30, 2003 


